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In 2001, we published in these pages what we de-
scribed then as “a (hopefully) comprehensive chronol-
ogy of the asbestos-related bankruptcies and a brief 
summary of the status of the more prominent fi lings.”1

Th e following year, in an attempt to keep current with 
new bankruptcy cases fi led by asbestos defendants, 
we published a further report in these pages.2  In that 
report, we closed by noting that “ABB, the parent 
company of Combustion Engineering (‘CE’), an-

nounced that mounting compensation payments to 
asbestos claimants could force CE into bankruptcy 
protection and that the company was in talks with 
attorneys representing asbestos claimants.”3

Since then, as all practitioners in the asbestos bank-
ruptcy area know, CE fi led its bankruptcy case, had 
its plan confi rmed by the bankruptcy and district 
courts, then saw the district court’s confi rmation 
order vacated by the Th ird Circuit in a landmark 
ruling and remanded for further proceedings.4  Since 
then, CE came to agreement with formerly objecting 
asbestos claimants on a new plan, which was fi led on 
June 24, 2005.5  Following a confi rmation hearing 
held on September 28, 2005, the bankruptcy court 
announced that it would confi rm CE’s plan.   

Th is article updates our last two by noting the as-
bestos-related bankruptcies that have been filed 
since our 2002 article and summarizing some key 
developments in asbestos bankruptcies.  It is not our 
intention to report on developments in all asbestos 
bankruptcies, but merely to note some trends.  At 
the end of the article, we present three charts:   one 
listing asbestos bankruptcies that have been fi led so 
far, in chronological order; one providing the same 
information, with the debtors listed in alphabetical 
order; and a third listing the case numbers of asbestos 
bankruptcies, the status of the plans in those cases, 
and the published decisions that have arisen from 
those cases.  It is our intent to keep these charts up-
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dated in real time on our web site, accessible at www.
crowell.com/bankruptccrowell.com/bankruptcyycrowell.com/bankruptcycrowell.com/bankruptccrowell.com/bankruptcycrowell.com/bankruptc .6  

1. Who Filed the Most Recent 
Asbestos Bankruptcies?7

Late 2002
Western Macarthur.  One asbestos bankruptcy was 
fi led in late 2002, after our article was published at 
the end of that year.  Western Macarthur Corp. and its 
affi  liate Western Asbestos fi led for bankruptcy protec-
tion in the U.S. Bankruptcy Court for the Northern 
District of California in November, 2002.8  After a 
long confi rmation hearing in which insurers were the 
principal objecting parties, the debtors’ plan was con-
fi rmed by the bankruptcy court and then the district 
court.  Th e plan, based on § 524(g) of the Bankruptcy 
Code, resulted in establishment of an asbestos trust 
and issuance of a channeling injunction.  While the 
courts entered a § 524(g) injunction in favor of West-
ern Macarthur, the courts did not discharge the debts 
of Western Asbestos because that entity, a non-oper-
ating shell company, liquidated its assets and did not 
“reorganize” as required for a discharge of debts un-
der Section 1141 of the Bankruptcy Code.  Western 
Asbestos remains a “released party” under the plan, 
however, and asbestos claims against it are channeled 
to the Western Macarthur trust. 

2003 — The Pace of Asbestos 
Bankruptcy Filings Continues

Combustion EngineeringCombustion Engineering.  Th e fi rst asbestos bank-
ruptcy of 2003 was fi led by Combustion Engineering, 
Inc. in February, 2003 in the U.S. Bankruptcy Court 
for the District of Delaware.  Combustion Engineer-
ing may well be the most signifi cant asbestos bank-
ruptcy since the Johns-Manville case in 1992, since Johns-Manville case in 1992, since Johns-Manville
In re Combustion Engineering, Inc. resulted in a wide-
ranging opinion by the U.S. Court of Appeals for the 
Th ird Circuit taking up 59 pages in Federal Reporter 
3d.9  Combustion Engineering was a “pre-packaged” Combustion Engineering was a “pre-packaged” Combustion Engineering
bankruptcy case, meaning it was fi led after asbestos 
claimants had already cast votes in favor of the plan.  
CE’s plan was objected to by a group styling them-
selves as “Certain Cancer Claimants” and by a large 
number of insurers.  After an extended confi rmation 
hearing, the bankruptcy court confi rmed the plan.  
Shortly afterwards, the confi rmation was affi  rmed by 
the district court.10  On appeal, however, the Th ird 
Circuit vacated the confi rmation order and remanded 
for further proceedings.

It is beyond the scope of this article to analyze or sum-
marize the Th ird Circuit’s wide-ranging opinion in 
Combustion Engineering.  It is unquestionably “must Combustion Engineering.  It is unquestionably “must Combustion Engineering
reading” for anyone interested in asbestos bankrupt-
cies.  Th e issues covered in the opinion include the 
following:   the requirements of § 524(g) of the Bank-
ruptcy Code; the interaction between § 524(g) and 
§ 105 of the Code; the appellate standing of insurers 
and others; whether the “two-trust” structure popular 
in pre-packaged asbestos bankruptcies is lawful; the 
scope of “related to” jurisdiction in bankruptcy; and 
the “going concern” requirement in § 524(g).  For a 
time, the parties in most asbestos bankruptcy cases 
fi led briefs explaining why the Th ird Circuit’s deci-
sion did or did not support arguments being made in 
those cases. 

Th e full story of Combustion Engineering is not yet 
written.  CE and its parent, ABB, announced an 
agreement with “Certain Cancer Claimants” that 
resulted in a revised plan for CE being fi led on June 
24, 2005 and a promised future bankruptcy fi ling by 
another ABB affi  liate, ABB Lummus Global (“Lum-
mus”).  A second confi rmation hearing was held on 
September 28, 2005, following which the bankruptcy 
court announced its intent to confi rm the plan.  (All 
of the objecting insurers withdrew their objections 
during the hearing in exchange for CE’s agreement to 
add some language to its plan which the insurers had 
requested.)  One signifi cant change eff ected by the 
modifi ed CE plan is that the claimants who received 
pre-petition settlements agreed to give up their right 
to be paid anything under CE’s bankruptcy plan.  

We shortly expect to see a pre-packaged bankruptcy 
fi led by CE’s affi  liate Lummus.  During the Septem-
ber, 2005 confi rmation proceedings for CE’s revised 
plan, CE fi led an affi  davit by a Lummus executive de-
scribing Lummus’ pre-packaged plan and the process 
leading up to the plan and another affi  davit by Lum-
mus’ balloting agent stating testifying that 95% of 
known asbestos claimants against Lummus had voted 
in favor of Lummus’ pre-packaged plan.11   

Muralo.  Th e Muralo Company fi led its bankruptcy 
petition on May 20, 2003 in the U.S. Bankruptcy 
Court for the District of New Jersey.12  Muralo’s fi l-
ing was sparked by the previously-fi led bankruptcy 
of Artra Group.  Muralo had purchased from Artra 
Group assets of Artra’s Synkoloid division.  In the 
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past, certain Synkoloid products contained asbestos.  
Muralo claimed that Synkoloid ceased using asbestos 
before Muralo’s purchase of the Synkoloid division 
assets from the Artra Group.  Nevertheless, Muralo 
had been named as a defendant by more than 60,000 
claimants alleging injuries from exposure to Syn-
koloid products.  Pursuant to an express indemnity 
agreement executed at the time of the asset sale, Artra 
assumed, controlled the defense of, and provided 
indemnity against all Synkoloid asbestos actions for 
more than 20 years, until Artra fi led its chapter 11 
petition in June, 2002.  After its bankruptcy fi ling, 
Artra ceased defending the Synkoloid asbestos actions 
naming Muralo.  Muralo, a small company, claimed 
it was unable to manage litigation of this magnitude, 
and sought the protection of Chapter 11.  

Th e Offi  cial Committee of Asbestos Creditors fi led 
a motion to dismiss Muralo’s bankruptcy case as not 
having been fi led in good faith, alleging that the case 
had been fi led “solely as a litigation tactic” so that Mu-
ralo could obtain an order from the bankruptcy court 
that it was not liable as a successor in interest for Syn-
koloid-related asbestos liabilities.  Th e committee’s 
motion was based in part on Muralo’s statements at 
the time it commenced its bankruptcy case that it was 
a “fi nancially healthy” company that was “not seeking 
to fi nancially restructure.”13  Th e bankruptcy court 
denied this motion, fi nding that “Johns-ManvilleJohns-Manville and 
its progeny, recognizing the need for open access to 
bankruptcy for mass tort-driven fi lings, remain the 
most compelling precedent given Debtors’ circum-
stances,” and that the disruption in Muralo’s day-to-
day business caused by Artra’s June, 2002 bankruptcy 
was a factor “establishing the good faith” of Muralo’s 
bankruptcy petition.14  

In February, 2004, Muralo sought the court’s ap-
proval of an agreement with Artra Group to settle all 
Synkoloid-related litigation among the parties in each 
of Artra’s and Muralo’s bankruptcy cases.  Pursuant to 
the settlement, Muralo agreed to pay Artra $2.5 mil-
lion, assign certain claims against underlying defense 
counsel and insurers, and execute certain releases, and 
Artra’s confi rmation order will permanently enjoin the 
assertion of any past, present, and future Synkoloid-
related asbestos claims and demands against Muralo.15

Th e agreement was approved in late March, 2005, 
along with a separate settlement agreement between 
Muralo and its insurers.16  Although the settlement is 

expected to form the basis of Muralo’s plan, it has yet 
to confi rm a plan of reorganization.

C.E. Th urston.  On August 18, 2003, C.E. Th urston, 
an industrial, commercial, and marine insulation in-
stallation company, fi led for bankruptcy in the U.S. 
Bankruptcy Court for the Eastern District of Vir-
ginia.17  Th urston’s CEO stated “the majority of cases 
involve plaintiff s from several states where we never 
performed work and over 80% of our cases list illness 
as ‘unknown’ leaving only 20% of plaintiff s with as-
bestos-related impairments.”18  Although the case has 
been pending for more than two years, a proposed 
plan and disclosure statement have not been fi led as of 
the time of this writing (October 21, 2005).

Mid-Valley/KBR (Halliburton)Mid-Valley/KBR (Halliburton).  Eight Halliburton 
Company subsidiaries fi led a pre-packaged bankruptcy 
in the U.S. Bankruptcy Court for the Western Dis-
trict of Pennsylvania on December 16, 2003.19  Th e 
debtors’ fi rst-day fi lings unabashedly acknowledged 
that the case was fi led to take advantage of the special 
asbestos trust provisions of § 524(g) of the Bankruptcy 
Code even though the debtors were fi nancially healthy:   
“[T]his is not a typical chapter 11 case and does not in-
volve debtors in fi nancial distress.”20  “Debtors are fi ling 
the Plan to avail themselves of the protections available 
under sections 105 and 524(g) of the Bankruptcy Code 
and not due to any fi nancial diffi  culties . . . .”not due to any fi nancial diffi  culties . . . .”not due to any fi nancial diffi  culties 21  “Each of 
the Debtors is a solvent entity and it is projected that 
the fi ling of the Reorganization Cases will not adversely 
aff ect the fi nancial viability of the Debtors.”22

Almost immediately after the fi ling, several insur-
ers moved to dismiss the bankruptcy cases under 
§ 1112(b) of the Bankruptcy Code, arguing that the 
debtors were not fi nancially distressed and therefore 
their bankruptcy cases were not fi led in good faith.23

Th e bankruptcy court never addressed the merits of 
these motions, instead fi nding that the moving insur-
ers lacked standing to present their motions.24  

Th ereafter, Halliburton and the debtors announced 
settlements with all their insurers,25 and the plan was 
confi rmed by both the bankruptcy court and the 
district court.  Th e plan went eff ective on January 20, 
2005, 13 months after the cases were commenced.

CongoleumCongoleum.  Th e last asbestos bankruptcy of 2003 
was another pre-pack that has spawned a large amount 
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of litigation.  It was fi led by Congoleum Corporation 
and two affi  liates on December 31, 2003 in the U.S. 
Bankruptcy Court for the District of New Jersey.26

Congoleum manufactured flooring products that 
contained encapsulated asbestos.  By June 30, 2003, 
the company had received approximately 91,000 as-
bestos-related claims27 and was involved in coverage 
litigation with its excess insurers in a New Jersey state 
court.28  Adopting the “two-trust” model utilized in 
other pre-packs, Congoleum sought to confi rm a plan 
that purported to assign the proceeds of Congoleum’s 
liability insurance policies to a plan trust.  A pre-peti-
tion settlement agreement provided current settling 
asbestos claimants with a security interest in the in-
surance proceeds that were to be assigned to the trust, 
while other claimants would be entitled to payment 
only after the secured asbestos claims were satisfi ed.  
Congoleum’s insurers objected to the plan and Con-
goleum responded that the insurers lacked standing.  
On April 19, 2004, the bankruptcy court rejected 
debtors’ standing arguments, holding that the in-
surers had standing to object to plan confi rmation 
because the plan purported to bind the insurers to the 
fi ndings of fact and conclusions of law that would be 
made by the court at confi rmation.29  

Congoleum responded by proposing an amended 
plan containing modifi cations that it contended made 
the plan “insurance neutral,” thus depriving the insur-
ers of standing.  On June 7, 2004, the bankruptcy 
court once again rejected Congoleum’s standing argu-
ments.30  On February 28, 2005, after fi ling a fourth 
amended plan, Congoleum fi led a third motion seek-
ing a determination that the insurers lacked standing, 
asserting that the new revisions to the plan rendered 
it “insurance neutral.”31  On March 24, 2005, the 
bankruptcy court rejected Congoleum’s standing ar-
guments for the third time.32  

A confirmation hearing on Congoleum’s fourth 
amended plan began on April 12, 2005 with open-
ing statements.  Congoleum’s insurers opposed plan 
confi rmation on several grounds, including the fact 
that the plan treated pre-petition settling claimants 
and future claimants diff erently.  Th e United States 
Trustee also objected to the Plan for this reason and 
because the plan purported to improperly exculpate 
numerous plan proponents.  Th e fi rst day of testi-
mony was to occur on April 26, 2005.  However, the 
hearing was suspended after Congoleum, on April 22, 

2005, announced that it had reached an agreement 
with the secured pre-petition settling asbestos claim-
ants pursuant to which these claimants would give 
up their security interests in Congoleum’s insurance 
proceeds, thereby eliminating the alleged discrimi-
nation between the current and future claimants.33

Congoleum fi led a fi fth amended plan on June 10, 
2005 that not only adjusted the way certain claims 
were to be handled as between diff erent classes but 
also eff ectively abandoned the idea of “insurance neu-
trality,” stating that as a condition of confi rmation, all 
insurers had been “given notice and an opportunity 
to be heard” with respect to the assignment of insur-
ance to the plan trust.34  Th is plan was superceded by 
a sixth amended plan on July 22, 2005.35

Th e court approved Congoleum’s disclosure state-
ment for the sixth amended plan on August 1, 2005 
and scheduled a new confi rmation hearing to begin 
on December 12, 2005. 36  Recently, Congoleum 
announced its intent to fi le yet another amended 
plan by December 2, 2005 because, among other 
things, certain pre-petition settling claimants would 
not agree to forbear their security interests and had 
withdrawn their support for the sixth amended 
plan.37  Subsequently, the future claimants’ repre-
sentative fi led papers indicating that he did not sup-
port the announced seventh amended plan (which 
has not yet been fi led) and stating that, if the court 
concluded on summary judgment that the seventh 
amended plan is not confi rmable, Congoleum’s ex-
clusive right to fi le a plan should be terminated.38  In 
the meantime, the coverage litigation is proceeding, 
with trial in the state court having commenced on 
August 2, 2005.39

Adding to Congoleum’s woes, on October 14, 2005, 
the Th ird Circuit issued an opinion reversing the dis-
trict court’s order affi  rming the bankruptcy court’s ap-
pointment of Congoleum’s insurance counsel.40  Th e 
full eff ect of the Th ird Circuit’s rulings in Combustion 
Engineering and Congoleum on Congoleum’s ability to 
confi rm a plan remains to be seen.

2004 — The Pace Slows
Oglebay NortonOglebay Norton.  On February 23, 2004, Oglebay 
Norton fi led the fi rst asbestos-related bankruptcy case 
of 2004 in the U.S. Bankruptcy Court for the District 
of Delaware.41  While the company had signifi cant 
asbestos exposure, that did not appear to be the driv-
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ing force behind its bankruptcy fi ling.  Oglebay’s 
plan proposed to treat both its trade creditors and its 
tort creditors as “general unsecured” creditors.  Trade 
creditors within that class would receive payment of 
100% of their allowed claims on the eff ective date, 
and tort claimants would retain the right to pursue 
their causes of action against Oglebay.  Certain “Toxic 
Tort Claimants,” asserting that Oglebay had been 
sued by more than 100,000 claimants for asbestos- 
and silica-related injuries, objected to confi rmation of 
the plan because it proposed a “generic, pass-through 
treatment” of tort claims rather than a “concrete, sup-
portable proposal to resolve and pay these claims.”42

The tort claimants argued that reinstating their 
claims following confi rmation impaired their rights 
to a “100% payout” such as the trade creditors within 
their class would receive due to the uncertainty re-
garding reorganized Oglebay’s access to insurance to 
pay those claims.     

On October 5, 2004, the court entered an order 
denying confi rmation of Oglebay’s proposed plan, 
fi nding that Debtors had failed to meet their burden 
of proof regarding the feasibility of the plan because 
they had not provided adequate information regard-
ing the sufficiency of their insurance coverage to 
pay tort claims following confi rmation.43  Following 
Oglebay’s agreement to pay the claims of the object-
ing tort claimants at the settled amounts from a trust 
established with the proceeds from Oglebay’s previous 
settlement with certain London Market Insurers,44

modifi cations to the plan excluding tort claims from 
the group of claims as to which the debtors would 
be released, and Oglebay’s submission of additional 
evidence regarding its insurance, the bankruptcy 
court entered an order confi rming Oglebay’s plan on 
November 17, 2004.45  Because the plan did not seek 
issuance of a channeling injunction under Section 
524(g) of the Bankruptcy Code, and since no appeals 
were fi led, the district court was not asked to issue or 
affi  rm the confi rmation order.

Utex.  Utex Corp. fi led a pre-packaged bankruptcy 
case in the U.S. Bankruptcy Court for the Southern 
District of Texas on March 26, 2004.  It emerged 
with a confi rmed plan less than three months later.46

Utex asserted that bankruptcy relief became necessary 
because the “number of alleged asbestos claims against 
Utex has grown dramatically,” from 2 claims pending 
against it in 2001 to 723 claims in the fi rst 4 months 

of 2003.47  Utex had only a small amount of insurance 
provided by just a handful of insurers, and was able 
to settle with all of them either right before or shortly 
after commencing its case.  

Flintkote.  An old veteran of the asbestos wars, Flint-
kote Co., fi led a Chapter 11 bankruptcy on May 1, 
2004, in the U.S. Bankruptcy Court for the District 
of Delaware.48  An affi  liate, Flintkote Mines, fi led a 
related Chapter 11 case on August 25, 2004.49   Flint-
kote has not conducted operations, other than paying 
asbestos claims and litigating insurance issues, since 
approximately 1987.50  Flintkote asserted that more 
than 155,000 asbestos claims were pending against it 
as of the petition date.51  As of this writing, Flintkote 
has not fi led any plan of reorganization, although it 
has indicated that it intends to invoke the provisions 
of § 524(g).52       

QuigleyQuigley.  Quigley Co., an inactive subsidiary of Pfi zer Quigley.  Quigley Co., an inactive subsidiary of Pfi zer Quigley
Corp., fi led a Chapter 11 petition on September 3, 
2004, in the U.S. Bankruptcy Court for the South-
ern District of New York.53  At the time of Quigley’s 
bankruptcy fi ling, it had been named as a defendant 
in approximately 433,700 claims in approximately 
149,000 civil actions, alleging personal injury or 
wrongful death allegedly arising from plaintiff s’ pur-
ported exposure to asbestos, silica, mixed dust, talc, 
and/or vermiculite.  As of the petition date, there were 
approximately 162,700 personal injury claims pend-
ing against Quigley in approximately 59,150 civil 
actions.  Also as of the petition date, approximately 
114,800 claimants had pending claims naming both 
Quigley and Pfi zer as defendants allegedly responsible 
for personal injury or wrongful death allegedly aris-
ing from plaintiff s’ purported exposure to asbestos, 
silica, mixed dust, talc, and/or vermiculite contained 
in products formerly made, used, or sold by Quigley 
and/or Pfi zer.21  At the time of Quigley’s Chapter 11 
fi ling, its principal business was said to be manag-
ing the defense and resolution of the personal injury 
claims brought against it.54  

Comments made by the bankruptcy judge at an early 
hearing regarding the number and validity of asbes-
tos claims pending against Quigley led to a spate of 
motions to recuse the bankruptcy judge, which she 
denied.  Th e district court subsequently ruled that 
the recusal denial was interlocutory and could not be 
appealed.55  
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On March 4, 2005, Quigley fi led a plan under which 
a claims trust would be formed and a channeling in-
junction in favor of Quigley, Pfi zer, and certain other 
protected parties would be provided under § 524(g) of 
the Bankruptcy Code.  Ostensibly to comply with the 
“going concern” requirements of § 524(g), Quigley’s 
parent Pfi zer, Inc. agreed in connection with the plan 
to donate to Quigley certain pharmaceutical patent 
rights and other assets that would permit Quigley to 
conduct a business following confi rmation.  On Oc-
tober 6, 2005, Quigley fi led its third amended plan, 
which generally maintained the structure of its initial 
plan.56  Although when it commenced its bankruptcy 
case Quigley indicated that its plan had been pre-ap-
proved (but not voted on) by its asbestos constituen-
cies, several groups of asbestos claimants opposed 
Quigley’s motion to approve its disclosure statement 
and its proposed solicitation procedures.57  Their 
objections were wide-ranging but focused mostly on 
whether the solicitation procedures were improper 
because they would give the same weight to the votes 
of both asymptomatic claimants and cancer claim-
ants.  Quigley has modifi ed its plan in response to the 
disclosure statement objections, but as of this writing 
the bankruptcy court has not approved the disclosure 
statement or the solicitation procedures even though 
it has conducted three hearings on them.58

2005 — The Pace Slows Further
API.  API, Inc., an insulation distributor and indus-
trial insulation contractor, rang in 2005 by fi ling a 
pre-packaged bankruptcy case on January 6, 2005 
in the U.S. Bankruptcy Court for the District of 
Minnesota.59  API’s bankruptcy petition followed 
several years of negotiations and would resolve 730 
asbestos claims pending against API as of the time 
of the fi ling.60  In a press release, API asserted that it 
“probably could have weathered the asbestos storm if 
it were legally responsible for no more than its own 
fault.  However, Minnesota laws also require API, Inc. 
to bear responsibility for the fault of manufacturers 
and distributors who have already gone bankrupt or 
settled.  Th is operation of the law puts a burden on 
API, Inc. greater than it can bear.”61  As in other pre-
packaged bankruptcies, asbestos creditors are the only 
impaired creditors under API’s plan.62  

On October 15, 2005, following plan objections 
lodged by certain of API’s insurers and cross motions 
for summary judgment by API and the objecting 

insurers on legal issues related to plan confi rmation, 
the bankruptcy court issued three related orders rul-
ing on various confi rmation-related issues.63  After 
ruling that API’s insurers lacked standing to object to 
confi rmation of API’s plan because confi rmation of 
API’s plan and formation and operation of the trust 
contemplated by the plan would not determine or 
aff ect the rights or duties of any party with respect to 
insurance coverage, the court determined that API’s 
plan met the requirements for confi rmation under 
Chapter 11.64  Th e court reserved ruling on whether 
API would be subject to “substantial demands” as re-
quired by Section 524(g) until factual evidence of the 
same is presented at the confi rmation hearing.65  

Lake Asbestos and Asarco.  On April 11, 2005, Lake 
Asbestos of Quebec, Ltd. and several other subsidiar-
ies of Asarco, Inc. commenced Chapter 11 cases in 
the U.S. Bankruptcy Court for the Southern District 
of Texas in Corpus Christi. 66  Lake Asbestos asserted 
that more than 95,000 asbestos claims were pend-
ing against it and an affi  liated debtor, CAPCO Pipe 
Company, Inc., as of the petition date, an increase of 
more than 100% over the number of claims pending 
against them merely two years earlier.67  In addition, 
Lake Asbestos asserted that there were 20,000 settled 
but unfunded asbestos claims against various of the 
debtors.  Early in the case, non-debtor Asarco secured 
an injunction under § 105 of the Bankruptcy Code 
barring asbestos claimants from fi ling or continuing 
suits against Asarco. 68  Debtors alleged in their com-
plaint that Asarco has never manufactured or sold as-
bestos or asbestos-containing products, but neverthe-
less Asarco has been named as an additional defendant 
in thousands of lawsuits alleging exposure to CAPCO 
and Lake Asbestos products, and that Asarco has even 
been named as a defendant on account of alleged 
exposure to Lake Asbestos and CAPCO products in 
some cases where neither CAPCO nor Lake Asbestos 
are named.69  

On August 10, 2005, Asarco itself fi led for Chapter 
11 protection, also in the Corpus Christi bankruptcy 
court.  According to its CEO, it had $500-900 mil-
lion in asbestos liabilities beyond those of its subsid-
iaries which had previously fi led.  It also had up to $1 
billion in environmental liabilities, had seen its credit 
recently downgraded from BB- to CCC by Standard 
& Poor’s, and had suff ered a 41-day labor strike at 
company facilities in Texas and Arizona.70  
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2. New Developments in Asbestos-Related 
Bankruptcies

Healthy Company BankruptciesHealthy Company Bankruptcies.  Mid-Valley (the 
Halliburton subsidiaries’ bankruptcy case) may 
portend a new trend in which fi nancially healthy 
companies with asbestos exposure fi le for bank-
ruptcy in order to take advantage of the protections 
offered by § 524(g) even though, by their own 
acknowledgement, they have ample resources to 
weather the asbestos litigation storm for the fore-
seeable future.  Th is use of the Bankruptcy Code 
raises the question whether a company that is sub-
ject to asbestos claims, but not in fi nancial distress 
because of them, may nevertheless take advantage 
of the bankruptcy laws.  Th e issue was squarely 
presented by the insurers’ motions to dismiss the 
Mid-Valley case, but the bankruptcy court in that 
case held that the insurers lacked standing to raise 
the issue, so it did not address the merits of the 
insurers’ motion.  

If fi nancially healthy debtors are permitted to use 
§ 524(g) to gain permanent protection from asbestos 
claims, it is possible to envision companies with other 
types of tort liabilities, such as silica, pharmaceuticals, 
tobacco, or other products, attempting to follow suit 
by using § 105 of the Bankruptcy Code to draw a ring 
around those liabilities.  Future developments in this 
area bear watching.

Preemptive BankruptciesPreemptive Bankruptcies.  Th e Halliburton subsid-
iaries unquestionably had a large number of pending 
asbestos claims, but they and their parent had the 
acknowledged fi nancial wherewithal to address the 
issue without resort to the bankruptcy laws.  Th e 
Chapter 11 fi lings by Utex and API were similar 
in some respects, in that the companies apparently 
were not in distress at the time of their fi lings, but 
they apparently feared they might be under pressure 
in the near future.  Utex is a small company that, 
in the years prior to its bankruptcy fi ling, had only 
a modest asbestos claim count.  In 2001, Utex had 
only two asbestos claims pending against it.  While 
this number had increased to 3900 claims by the 
time it fi led for Chapter 11 in March, 2004, Utex 
admitted that it fi led its bankruptcy case not because 
it was unable to address those claims but, rather, 
“solely due to the devastating impact that asbestos-
related litigation and claims . . . threaten to pose to threaten to pose to threaten to pose
the company.”71  

Similarly, at the time of API’s bankruptcy fi ling, it 
had only 666 asbestos claims pending against it.72

Although API admitted that it managed its asbestos 
lawsuits through insurance, certain disputes arising 
with its excess insurers led API to “decide[ ] that a 
bankruptcy fi ling was necessary . . . to assure its own 
long-term viability.”73  Like the Halliburton-related 
debtors, API stated that “[a]t all times prior to the 
Filing Date Debtor has paid all of its normal trade 
obligations timely in the ordinary course of its busi-
ness.  Debtor intends to continue to do so during this 
case and after this case.”74  

Cases such as Utex and Utex and Utex API are analytically analogous 
to Mid-Valley, in that the fi lings are more about protec-
tion for the future than addressing current problems.  
We will see whether this trend develops further. 

Th e Evergreen IssueTh e Evergreen Issue.  Th e Th ird Circuit in Combus-
tion Engineering noted that an “implicit requirement” tion Engineering noted that an “implicit requirement” tion Engineering
of § 524(g) is the contribution to the trust of assets 
and equity that will constitute an “evergreen” source 
of funding for the trust.  Part of that “evergreen” 
funding contemplates that the reorganized debtor will 
have an ongoing business that would generate revenue 
and subsequent distributions to the equity previously 
contributed to the trust.  Several cases promise further 
development of the law in this area.  

For example, in connection with the plan Quigley 
fi led, Quigley’s parent, Pfi zer, Inc., in an apparent 
attempt to meet the “evergreen” requirement of 
Section 524(g), agreed to provide Quigley with an 
ongoing business by conveying to Pfi zer certain rights 
to exploit patents for several Pfi zer pharmaceutical 
products.  Additionally, Pfi zer and its affi  liates agree 
to continue providing certain services (at reorganized 
Quigley’s expense) with respect to the contributed 
products, including manufacturing and distribu-
tion services.  Further, Quigley will create a “claims 
handling” business, wherein it will process the claims 
fi led against the subsequent Section 524(g) trust for 
a per-claim fee.  It remains to be seen whether any of 
this passes muster. 

“Evergreen” funding has also become an issue in 
the Skinner Engine bankruptcy case (No. 01-23987, Skinner Engine bankruptcy case (No. 01-23987, Skinner Engine
Bankr. W.D. Pa. fi led April 15, 2001).75  Th at case 
was not originally fi led as an asbestos bankruptcy 
case, and it was not until numerous asserted asbestos 
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claimants began making appearances in that case that 
Skinner determined to address its asbestos claims 
through a plan of reorganization.  At that point, Skin-
ner had already liquidated most of its assets pursuant 
to a Bankruptcy Code § 363 asset sale, and had little 
left to fund a trust and pay asbestos claims.  Recently, 
Skinner proposed a plan of reorganization that would 
create a trust under Section 524(g) funded exclusively 
with Skinner’s stock and its insurance policies and 
proceeds.76  Skinner originally did not include provi-
sions for any ongoing business in the plan, but in re-
sponse to objections raised by its insurers, proposed to 
create a “sports equipment leasing business,” whereby 
it would purchase sports equipment and lease the 
equipment to various unnamed youth groups.  Skin-
ner subsequently retreated from that proposal, and its 
current “ongoing business” proposal consists of creat-
ing a claims handling business that would, for a fee, 
process the claims fi led against its proposed trust. 

During a hearing held on August 15, 2005, the bank-
ruptcy court questioned whether Skinner has an on-
going business to reorganize and ordered Skinner to 
brief whether it is entitled to a discharge under Section 
1141 of the Bankruptcy Code, which is a prerequisite 
for obtaining a supplemental discharge under Section 
524(g).77  Shortly thereafter, Skinner moved to stay 
all plan-related proceedings so it could prepare an 
amended plan that would address the court’s concerns 
regarding Skinner’s plan.78  An amended plan is due 
by October 28, 2005, and Skinner has indicated that 
it may not include a Section 524(g) trust, presumably 
in recognition of the “evergreen” issue.79

“Evergreen” funding may also become an issue in 
both Flintkote and Porter Hayden, both of which 
have not had operations for many years other than 
liquidating and paying asbestos claims and pursuing 
insurance.  Whether a reorganized company’s han-
dling of its own claims will be enough to comply with 
§ 524(g) will probably be addressed in these cases as 
well as in Skinner, where several insurers moved to 

dismiss the bankruptcy case under § 1112(b) on the 
ground that a debtor with no business to reorganize 
cannot obtain either  a discharge under § 1141 of the 
Code or a supplemental injunction under § 524(g) of 
the Code.80  

Th e Impact of Th e Impact of Combustion EngineeringCombustion Engineering:Combustion Engineering:Combustion Engineering    An Aborted 
Bankruptcy Filing And An Aborted PlanBankruptcy Filing And An Aborted Plan.  In Octo-
ber, 2004, Crane Co. announced the terms of a $510 
million “global” settlement that would have resulted 
in Crane Co. and its affi  liates shedding all of their 
current and future asbestos liabilities through the 
fi ling of a prepackaged Chapter 11 case by March, 
2005.  Th e settlement involved a two-trust structure 
with a $280 million initial trust and a $230 million 
post-petition trust.  Like the plan in Combustion 
Engineering, the Crane Co. settlement provided both Engineering, the Crane Co. settlement provided both Engineering
for stub claims and for the payment of non-malig-
nant claimants.81   

On December 2, 2004, the Third Circuit issued 
its decision in Combustion Engineering, calling into Combustion Engineering, calling into Combustion Engineering
question the viability of the two-trust structure used 
in that case and other prepackaged asbestos bankrupt-
cies.  Th e Crane Co. settlement contained a provision 
that allowed Crane Co. to terminate the deal if “a ma-
terial change in the case law” took place.  On January 
24, 2005, Crane Co. announced that it was terminat-
ing the settlement based upon the fact that Combus-
tion Engineering constituted “a material change in the tion Engineering constituted “a material change in the tion Engineering
case law regarding Section 524(g) transactions,” and 
was returning to the tort system.82  

Crane Co.’s decision to not go forward with its bank-
ruptcy fi ling following Combustion Engineering, cou-Combustion Engineering, cou-Combustion Engineering
pled with the changes both Combustion Engineering 
and Congoleum have made to their plans to address 
the concerns voiced by the Th ird Circuit with respect 
to the two-trust structure, raises the issue of whether 
pre-packs as structured before Combustion Engineer-
ing are now a thing of the past.   And if they are, will ing are now a thing of the past.   And if they are, will ing
there be a new form of pre-pack in the future?
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